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Voluntary Planning Agreement 
 

SUMMARY SHEET  

 

Council:  

Name: Central Coast Council  

Wyong Office: 2 Hely St / PO Box 20 Wyong NSW 2259 l P 02 4350 5555 

Email: ask@centralcoast.nsw.gov.au  

Representative:  Chief Executive Officer 

 

Developer:  

Name: Wathara NSW Pty Limited  

 Address: Level 16, 101 Miller St, North Sydney NSW  2060   

Telephone: (02) 9060 1471 

Email: jeanette@tglcorp.com.au 

Representative: Mr Jean-Marie Klumper, Wathara NSW Pty Limited  

 

Land:  

See definition of Land in clause 4.1  

Development:  

See definition of Development in clause 4.1  

Application of s7.11 s7.12 and s7.24 of the Act:  

See clause 3  

Registration:  

See clause 14  

Dispute Resolution:  

See clause 11 

DATE:   date  
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Central Coast Council (ABN 73 149 644 003) of 2 Hely St, Wyong in the State of New South Wales 

(Council) 

  

and  

Wathara NSW Pty Limited (ACN  634 482 349) of Level 16, 101 Miller St, North Sydney, in the State of 

New South Wales (Developer)  

BACKGROUND  

A. The Developer is the registered proprietor of the Land.  

B. The Developer has sought the Instrument Change.  

C. The Developer intends to lodge a Development Application for the Development of the Land and 

proposes to carry out the Development on the Land.  

D. The Developer has offered to enter into this Agreement to provide the Development Contributions 

to Council if the Instrument Change is made.  

E. The Developer and the Council agree that this Agreement provides for a material public benefit, 

(being the provision of the Development Contributions), in-lieu of any development contributions 

under sections 7.11 and 7.12 of the Environmental Planning and Assessment Act 1979 (NSW). 

OPERATIVE PROVISIONS  

1 PLANNING AGREEMENT UNDER THE ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 

1979 (NSW) (Act)  

1.1 The parties agree that this Agreement is a Planning Agreement governed by Subdivision 2 of 

Division 7.1 of Part 7 of the Act.  

2  APPLICATION OF THIS AGREEMENT   

2.1 This Agreement applies to the Land, the Development and the Instrument Change.   

3 OPERATION OF THIS AGREEMENT  

3.1 This Agreement takes effect once executed by the parties. 

3.2 By complying with the obligations of this Agreement, the Developer will provide a benefit, in the 

form of the Development Contributions, being the:  

(a) Open Space Contribution;  

(b) Roadworks Contribution; and  

(c) C2 Land Contribution. 

3.3 This Agreement excludes the operation of section 7.11 and section 7.12 and section 7.24 of the 

Act.   
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3.4 This Agreement will remain in force until it is terminated in accordance with clause 10.  
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4  DEFINITIONS AND INTERPRETATION  

4.1 In this Agreement the following definitions apply:  

Act means the Environmental Planning and Assessment Act 1979 (NSW).   

Agreement means this agreement and any schedules, annexures and appendices to this 

Agreement.  

Amending LEP means an environmental planning instrument that has the effect of amending the 

Gosford Local Environmental Plan 2014 (GLEP 2014) or new Central Coast Local Environmental Plan 

(CCLEP), so the Development of the Land is permissible with Development Consent.  

Business Day means a day other than a Saturday, Sunday or public holiday in New South Wales.   

C2 Land Contribution means the undertaking of the C2 Land Works and the obligations specified 

in clause 4 of Schedule 2.  

C2 Land Works means those works to be carried out on the Ecological Offset Area in accordance 

with the Vegetation Management Plan and clause 4 of Schedule 2. 

Consent means the consent granted to the Development Application.  

Contamination has the same meaning as in the Contaminated Land Management Act 1997.  

Contamination Report means an assessment prepared by a suitably qualified Contamination 

consultant which states that the Open Space Land is suitable for its intended use as a public 

reserve. 

Council means Central Coast Council.  

Deal in relation to the Land, means, without limitation, selling, transferring, assigning, mortgaging, 

charging, encumbering or otherwise dealing with the Land and Deal has the corresponding 

meaning.   

Dedication Date has the meaning given to that term in clause 2.1(a) of Schedule 2. 

Developer means Wathara NSW Pty Ltd. (ACN 634 482 349)  

Developer’s Representative is the person identified in clause 15.1 of this Agreement, appointed 

by the Developer to act on behalf of the Developer, or that person, from time to time, notified to 

Council in writing by the Developer.  

Development means the development of the Land, as shown in Schedule 3, for the purposes of 

residential subdivision and any ancillary works.  

Development Application means a development application under Part 4 of the Act seeking 

consent to carry out the Development on the Land.   

Development Consent has the same meaning as in the Act. 
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Development Contributions means the C2 Land Contribution, the Open Space Contribution and 

the Roadworks Contribution.  

Ecological Offset Area means the land in Lot 522 DP 1077907 to be zoned C2 Environmental 

Conservation shown in the draft Land Zoning Map in Schedule 4.  

Instrument Change means the taking of effect of the Amending LEP generally in accordance with 

the Planning Proposal.  

GST has the same meaning as in the GST law.  

GST Law has the meaning given to that term in A New Tax system (Goods and Services Tax) Act 

1999 (Cth) and any other Act or Regulation relating to the imposition or administration of the GST.  

Guarantee means an unconditional and irrevocable bank guarantee to be signed and issued by 

an Australian bank having a grade security rating from an industry recognised rating agency of at 

least:  

a) BBB + (Standard & Poors and Fitch); 

b) Baa 1 (Moodys); or 

c) Bbb (Bests), 

and on such terms and in such form as approved by Council.  

Land means Lot 522 DP 1077907 , Lot 3 DP 101649 and Lot 4 DP 1000694 also known as Nos. 985-

991 The Entrance Road and No. 139 Bakali Road Forresters Beach, NSW.  

Open Space Contribution means the dedication of the Open Space Land to Council.  

Open Space Land means the land coloured green and depicted as “Open Space” 4000m2 in 

Schedule 3.  

Parties mean the Council and the Developer, including both their successors and assigns.  

Party means a party to this Agreement including its successors and assigns.  

Planning Proposal means PP-2021-4795 seeking to amend Gosford Local Environmental Plan 

2014 and any successor to that LEP including the, as yet proposed, Central Coast Local 

Environmental Plan to rezone Land partly to R2 Low Density Residential, partly RE1 Public 

Recreation and partly to C2 Environmental Conservation as shown on the plan in Schedule 4.  

Practical Completion means practical completion as defined under the WAD. 

Public Purpose has the same meaning as set out in section 7.4 (2) of the Act. 

Public Reserve has the same meaning as in the Local Government Act 1993.  

Register means the Register kept under the Real Property Act 1900 (NSW). 

Regulation means the Environmental Planning and Assessment Regulation 2021.   
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Roadworks means works to be undertaken by or on behalf of the Developer on the Central Coast 

Highway, being intersection works at the Central Coast Highway and Forresters Beach Road 

intersection under a WAD. 

Roadworks Contribution means the undertaking of the Roadworks in accordance with clause 3 

of Schedule 2. 

Stage means a stage of the Development, generally as shown in Schedule 3. 

Subdivision Certificate has the same meaning as in the Act. 

Subdivision Works Certificate has the same meaning as in the Act. 

TfNSW means Transport for NSW. 

Vegetation Management Plan means the Vegetation Management Plan prepared by Conacher 

Consulting dated February 2019 Ref: 8088/3 being Schedule 5 to this Agreement.  

WAD means a works authorisation deed or other deed or agreement to be entered into between 

the Developer and TfNSW in relation to the Roadworks.  

5  PAYMENT OF MONETARY CONTRIBUTIONS   

5.1 This Agreement does not require the Developer to pay any monetary contribution to Council.   

5.2 The Parties agree that nothing that the Developer does to meet its obligations under this 

Agreement will give rise to a reduction or variation or credit in any monetary contributions that 

might later be required by a Consent to undertake the Development on the Land.   

6         PARTIES’ OBLIGATIONS   

6.1 The Developer undertakes to: 

(a) carry out the Development (subject to the grant of Development Consent) sequentially in 

accordance with the Stages as shown in Schedule 3; and 

(b) provide or procure the provision of the Development Contributions to Council in 

accordance with the requirements of Schedule 2 to this Deed.  

6.2      Council agrees to do all things reasonably required to embellish the Open Space Land as a local 

park within 2 years of the Dedication Date. 
 

7  DEVELOPER WARRANTIES AND INDEMNITIES  

7.1 The Developer warrants to Council that:  

(a) it is the registered owner of the Land;  

(b) it is able to fully comply with its obligations under this Agreement;  

(c) it has full capacity to enter into this Agreement; and  
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(d) there is no legal impediment to it entering into this Agreement or performing its 

obligations under this Agreement.  

8  REVIEW OF THIS AGREEMENT  

8.1 Any amendments, variation or modification to or of, or consent to any departure by any party from 

the terms of this Agreement shall have no force or effect unless effected by a document executed 

by the parties which complies with the requirements of section 7.5 of the Act. 

9 FURTHER AGREEMENT(S) RELATING TO THIS AGREEMENT  

9.1 The Parties may, at any time and from time to time, enter into agreements relating to the subject 

matter of this Agreement for the purpose of implementing this Agreement that are not 

inconsistent with this Agreement.  

10 TERMINATION 

 

10.1 A party can terminate this Agreement by written notice to the other Party if the Planning Proposal 

is not made by the Minister and both parties agree that it will not be made.  

10.2 The termination of this Agreement is without prejudice to the accrued rights of Council at the time 

of such termination.  

10.3 If this Agreement is terminated then:  

(a) the rights of each party that arose before the termination or which may arise at any future 

time for any breach or non-observance of obligations occurring prior to the termination are 

not affected; 

(b) the parties must take all steps reasonably necessary to minimise any loss that each party 

may suffer as a result of the termination of this document; 

(c) Council will return the Guarantee to the Developer after first deducting any amounts owing 

to Council or costs incurred by Council by operation of this Agreement.  If in exercising its 

rights under this Agreement Council expends more money than the Guarantee Amount, 

then the amount in excess of the Guarantee Amount will be deemed to be a debt due and 

owing to Council by the Developer; and 

(d) Council will, at the cost of the Developer, do all things reasonably required to remove this 

Agreement from the title to the Land. 

11  DISPUTE RESOLUTION  

11.1 If a dispute arises out of or relates to this Agreement (including any dispute as to the meaning, 

performance, validity, subject matter, breach or termination of this Agreement or as to any claim 

in tort, in equity or pursuant to any statute) (Dispute), any court or arbitration proceedings shall 

not be commenced by or against Council, the Developer or their successors or assigns, relating to 

the Dispute unless the parties to the Dispute (Parties) have complied with this clause, except 

where a party seeks urgent interlocutory relief.   
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11.2 A party claiming that a Dispute has arisen under or in relation to this Agreement is to give written 

notice to the other parties to the Dispute, specifying the nature of the Dispute.  

(a) The Parties agree to mediate the Dispute in accordance with the Mediation Rules of the Law 

Society of New South Wales and to take action to have the Dispute mediated within 7 

working days of the receipt of written notice of the Dispute.  

(b) The Parties agree that the President of the Law Society of New South Wales or the 

President’s nominee will select the mediator and determine the mediator’s remuneration.  

(c) The Parties to the mediation will be jointly responsible for the fees of the mediation and 

each party shall bear its own costs.  

(d) The Parties may, but are not required, to enter into a written agreement before mediating a 

Dispute.  

(e) If any procedural aspects are not specified sufficiently in the rules under this clause 10, the 

Parties agree to conduct the mediation regarding those aspects in accordance with the 

determination of the mediator whose decision regarding those aspects is final and binding 

on the Parties.  

(f) A legal representative acting for either of the Parties may participate in the mediation.  

11.3 From the time when a notice of Dispute is served, neither party shall take action to terminate this 

Agreement, until after the conclusion of the mediation.  

11.4 Should mediation fail to resolve any dispute then the dispute shall be determined by arbitration 

pursuant to the Commercial Arbitration Act 2010 (NSW) (CAA) and the General Manager of the 

Council shall request the President for the time being of the Law Society of New South Wales to 

appoint an arbitrator to carry out such arbitration in accordance with the provisions of the CAA.  

11.5 Despite clause 10.1, either Council or the Developer may institute court proceedings to seek urgent 

equitable relief in relation to a dispute or difference arising out of or in connection with this 

Agreement. 

12  COSTS  

12.1  The Developer agrees to pay or reimburse agreed costs incurred by Council in connection with 

the:  

(a) negotiation, preparation and execution of this Agreement, to a reasonable maximum 

amount; 

(b) advertising and exhibiting this Agreement in accordance with the Act; and  

(c) all costs related to registration of this Agreement where required, within 14 working days 

after receipt of a tax invoice from Council.  



 

 

 

 

Page l 12 
[8748440: 32711447_1] 

13  ENFORCEMENT  

13.1 In addition to clause 13.2, the parties agree that clause 2.3 of Schedule 2 is the provision of security 

for the dedication of the Open Space Land to Council and clause 4.3 of Schedule 2 is the provision 

of security for the C2 Land Contribution.  

13.2 This Agreement may be enforced by the issuance of notices by the Parties pursuant to clause 15 

and/or by the commencement of proceedings in the Courts of New South Wales. 

14  REGISTRATION OF THIS AGREEMENT 

14.1 The Developer agrees to register or procure the registration of this Agreement on the Land for the 

purposes of section 7.6(1) of the Act.  

14.2 On the date execution of this Agreement, the Developer, at its expense, will take all practical steps 

and otherwise do anything that the Council reasonably requires to procure:  

14.2.1  the execution of any documents, including an instrument in registrable form requesting 

registration of this Agreement on the title to the Land duly executed by the Developer;  

14.2.2  the written and irrevocable consent of each person to referred in section 7.6(1) of the Act 

to that registration; 

 14.2.3 production of the certificate of title for the Land, for the purpose of procuring the 

registration of this Agreement; and  

14.2.4 the lodgement and registration of this Agreement by the Registrar-General in the 

relevant folio of the Register.  

14.3  The Council agrees to do all things reasonably required by the Developer to release and discharge 

any notation relating to this Agreement from the title to any part of the Land once the Developer 

has completed its obligations under this Agreement with respect to that part of the Land or this 

Agreement is terminated in accordance with clause 10 or otherwise comes to an end for any other 

reason. 

15  NOTICES  

15.1 Any notice, consent, information, application or request that must or may be given or made to a 

Party under this Agreement is only given or made if it is in writing and sent in one of the following 

ways:  

(a) Delivered or posted to that Party at its address set out in (b) below.  

(b) Faxed or emailed to that Party at the relevant details set out below.  

(i)  Council:  Central Coast Council 

Attention:  Chief Executive Officer  

DX Address:  DX 7306 WYONG 

Postal address: 2 Hely St, Wyong NSW 2259  

Fax No:  02) 4350 2098  
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Email:  ask@centralcoast.nsw.gov.au  

(ii)  Developer: Wathara NSW Pty Ltd  

Attention: Jean-Marie Klumper 

Postal Address:  Level 16, 101 Miller St, North Sydney NSW 

2059; and PO Box 654, Terrigal NSW 2260    

Email: jeanette@tglcorp.com.au  

15.2  If a Party gives the other Party 3 Business Days’ notice of a change of its address or fax number, 

any notice, consent, information, application or request is only given or made by that other party 

if it is delivered, posted or faxed to the latest address or fax number.  

15.3  Any notice, consent, information, application or request is to be treated or given or made at the 

following time:   

(a) If it is delivered, when it is left at the relevant address.  

(b) If it is sent by post, five Business Days after it is posted.  

(c) If it is sent by fax, as soon as the sender receives from the sender's fax machine a report of 

an error free transmission to the correct fax number.  

15.4  If any notice, consent, information, application or request is delivered, or an error free transmission 

report in relation to it is received, on a day that is not a business day, or if it is on a Business Day, 

after 5.00pm on that day in the place of the Party to whom it is sent, it is to be treated as having 

been given or made at the beginning of the next Business Day.  

16  ENTIRE AGREEMENT  

16.1 This Agreement contains everything to which the parties have agreed in relation to the matters it 

deals with.  No party can rely on an earlier document, or anything said or done by another party, 

or by a director, officer, agent or employee of that party before this Agreement was executed, 

except as permitted by law. 

17 FURTHER ACTS  

17.1 Each Party agrees to promptly execute all documents and do all such things that another Party 

from time to time reasonably requests to affect, perfect or complete this Agreement and all 

transactions incidental to it.  

18 GOVERNING LAW AND JURISDICTION  

18.1 This Agreement is governed by the law of New South Wales, Australia.  The parties submit to the 

nonexclusive jurisdiction of its Courts and Courts of appeal from them.  The parties will not object 

to the exercise of jurisdiction by those Courts on any basis provided that the dispute resolution 

provisions in clause 11 of this Agreement have first been satisfied. 

mailto:ask@centralcoast.nsw.gov.au
mailto:jeanette@tglcorp.com.au
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19 JOINT AND INDIVIDUAL LIABILITY AND BENEFITS 

19.1 Except as otherwise set out in this Agreement, any agreement, covenant, representation or 

warranty under this Agreement by two or more persons binds them jointly and each of them 

individually, and any benefit in favour of two or more persons is for the benefit of them jointly 

and each of them individually. 

20 NO FETTER  

20.1  Nothing in this Agreement is to be construed as requiring Council to do anything that would cause 

it to be in breach of any of its obligations at law, and without limitation, nothing is to be construed 

as limiting or fettering in any way the exercise of any statutory discretion or duty. 

21       REPRESENTATIONS AND WARRANTIES 

21.1   The Parties represent and warrant that they have power to enter into this Agreement and comply 

with their obligations under this Agreement and that entry into this Agreement will not result in 

the breach of any law. 

21.2 The Developer warrants that it has no expectation arising only from this Agreement that the 

development consent will be granted by the Council or any other consent authority to the 

Development.  

22 SEVERABILITY  

22.1 If a clause or part of a clause in this Agreement can be read in a way that makes it illegal, 

unenforceable or invalid, but can also be read in a way that makes it legal, enforceable and valid, 

it must be read in the latter way. If any clause or part of a clause is illegal, unenforceable or invalid, 

that clause or part is to be treated as removed from this Agreement, but the rest of the Agreement 

is not affected.  

23 WAIVER  

23.1 The fact that a Party fails to do, or delays in doing, something the Party is entitled to do under this 

Agreement, does not amount to a waiver of any obligation of, or breach of obligation by, another 

Party.  A waiver by a Party is only effective if it is in writing.  A written waiver by a Party is only 

effective in relation to the particular obligation or breach in respect of which it is given.  It is not 

to be taken as an implied waiver of any other obligation or breach or as an implied waiver of that 

obligation or breach in relation to any other occasion. 

24  EXPLANATORY NOTE  

24.1  The Appendix contains the Explanatory Note relating to this Agreement required by section 205 

of the Regulation.  

24.2  Pursuant to section 205(5) of the Regulation, the Parties agree that the Explanatory Note in the 

Appendix is not to be used to assist in construing this Agreement.  
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25  EXECUTION PANEL  

EXECUTED as an Agreement  

Date:  date 

Executed pursuant to delegated authority 

under sections 377 of the Local Government 

Act, 1993 (NSW), in accordance with the 

resolution of the Central Coast Council dated 

date. 

  

   

Chief Executive Officer  Witness [BLOCK LETTERS] 

   

DAVID FARMER   

Name [BLOCK LETTERS]    Name [BLOCK LETTERS]  

 

   

Director/Secretary [if not Sole Director]  Witness [BLOCK LETTERS] 

   

WATHARA NSW PTY LIMITED   

Name [BLOCK LETTERS]    Name [BLOCK LETTERS]  
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SCHEDULE 1  

Table 1 – Requirements under section 7.4 of the Act (clause 2.2) 

 

The parties acknowledge and agree that the table set out below provides for certain terms, conditions 

and procedures for the purpose of the Agreement complying with the Act.  

 

Item Section of Act or Regulation Provision/clause of this Agreement 

1.  Planning instrument and/or 

development application (section 

7.4 of the Act) 

The Developer has: 

(a) sought a change to an 

environmental planning 

instrument; 

(b) made, or proposes to make, a 

Development Application; or 

(c) entered into an agreement 

with, or is otherwise 

associated with, a person, to 

whom paragraph (a) or (b) 

applies. 

 

 

 

(a) Yes 

 

 

(b) Yes 

 

 

(c) No 

2.  Description of land to which this 

document applies (section 7.4(3)(a) 

of the Act) 

Clause 4.1 – definition of Land, being Lot 522 DP 

1077907, Lot 3 DP 101649 and Lot 4 DP 1000694. 

3.  Description of change to the 

environmental planning instrument 

to which this document applies 

and/or the development to which 

this document applies (section 7.4 

(3)(b) of the Act) 

See definition of Development in Clause 4.1.  

4.  The scope, timing and manner of 

delivery of the provision to be 

made by the Developer required by 

this document (section 7.4(3)(c) of 

the Act) 

See Schedule 2 

5.  Applicability of sections 7.11 or 

7.12 of the Act (section 7.4(3)(d) of 

the Act) 

Clause 3.3 of this Agreement. 

The application of sections 7.11 or 7.12 of the Act is 

excluded in respect of the Development. 

6.  Applicability of section 7.24 of the 

Act (section 7.4(3)(d) of the Act) 

Clause 3.3 of this Agreement. 

The application of section 7.24 of the Act is excluded 

in respect of the Development. 

7.  Consideration of benefits under this 

document if section 7.11 applies 

(section 7.4(3)(e) of the Act) 

Not applicable.   
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Item Section of Act or Regulation Provision/clause of this Agreement 

8.  Mechanism for Dispute Resolution 

(section 7.4(3)(f) of the Act) 

Clause 11 

9.  Enforcement of this document 

(section 7.4(3)(g) of the Act) 

Clause 13  

10.  No obligation to grant consent or 

exercise functions (section 7.4(9) of 

the Act) 

Clause 20 

11.  Registration of this document 

(section 7.6 of the Act) 

Clause 14 

12.  Whether certain requirements of 

this document must be complied 

with before a construction 

certificate is issued (section 205(2) of 

the Regulation)  

Not required  

13.  Whether certain requirements of this 

document must be complied with 

before a subdivision certificate is 

issued (section 205(2) of the Regulation) 

Required – see Schedule 2.  

14.  Whether certain requirements of this 

document must be complied with 

before an occupation certificate is 

issued (section 205(2) of the Regulation) 

Not required.  

15.  Whether the explanatory note that 

accompanied exhibition of this 

document may be used to assist in 

construing this document (section 

205(5) of the Regulation) 

Clause 24 
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SCHEDULE 2 

1.  Development Contributions 

The Developer undertakes to provide the Development Contributions to the Council in the manner set 

out below: 

Development Contribution  Timing 

Open Space Contribution  In accordance with clause 2 of this Schedule  

Roadworks Contribution  In accordance with clause 3 of this Schedule  

C2 Land Contribution  In accordance with clause 4 of this Schedule.  

2. Open Space Contribution  

2.1 Dedication of Open Space Land to Council 

(a) The Open Space Contribution will be deemed to have been made on the date a deposited plan 

is registered by the Registrar General that dedicates the Open Space Land as Public Reserve 

under the Local Government Act 1993 (NSW) (Dedication Date).  

 

(b) The first Subdivision Certificate for Stage 1 of the Development must indicate the dedication of 

the Open Space Land to Council as Public Reserve (to be dedicated free of cost). 

 

(c) The Developer must: 

(i) provide or ensure that Council has a Contamination Report prior to the first 

Subdivision Certificate for Stage 1; and  

(ii) must not dedicate the Open Space Land until Council has provided the 

Developer with a notice in writing which states that the Council is satisfied with 

the Contamination Report. 

(d) The Developer must ensure that at the Dedication Date, the Open Space Land is: 

(i)  free from noxious weeds and vermin, to Council’s satisfaction; and 

(ii) free from all encumbrances and affectations, except for any encumbrances 

agreed in writing by the Council in its absolute discretion.  

(e) The Developer must pay all rates and taxes owing in respect of the Open Space Land up to and 

including the Dedication Date. 

2.2 Consent to Compulsory Acquisition of the Open Space Land  

Subject to clause 2.3(a) of this Schedule, the Developer consents to the compulsory acquisition of the 

Open Space Land: 
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(a) in accordance with the Land Acquisition (Just Terms Compensation) Act 1991 (Acquisition Act); 

and 

(b) on the terms set out in clause 2.3 below. 

2.3 Council’s right to acquire 

(a) Council may acquire the Open Space Land compulsorily in accordance with the Acquisition 

Act if the Developer has failed to comply with its obligations with respect to the dedication of 

that land under this Agreement. 

 

(b) If Council acquires the Open Space Land compulsorily in accordance with the Acquisition Act: 

(i) the Developer agrees that the compensation payable to it on account of that 

acquisition under the Acquisition Act is $1.00; and 

(ii) Council must complete that acquisition within twelve (12) months of a written 

notice from Council to the Developer and Developer setting out the 

Developer’s failure to comply with its obligations with respect to the dedication 

of the Open Space Land under this Agreement. 

2.4 Consent of owners 

(a) The Parties agree that the provisions of clause 2.2 and 2.3 are an agreement with respect to 

the compulsory acquisition of the Open Space Land for the purpose of section 30 of the 

Acquisition Act. 

3. Roadworks Contribution  

(a) The Developer acknowledges and agrees that any future Development Application: 

(i) relating to Stage 1 must include a subdivision plan and concept road design 

plans (Concept Plans) for a road connection which is compatible with TfNSW 

future Traffic Control Signals (TCS) upgrade of the intersection of the Central 

Coast Highway and Forresters Beach Road. The Concept Plan must ensure that 

legal site access is maintained to properties adjoining the Land and include 

illustrations of dedication of any land accommodating the fourth leg of the TCS 

into the Land, at no cost to TfNSW or Council;  

(ii) with respect to the Land will need to be supported by a Traffic Impact 

Assessment (TIA), prepared by suitably qualified person/s. The TIA must 

identify impacts and mitigation measures, including concept designs for access 

to the Central Coast Highway. The TIA is to be provided prior to Council 

granting development consent and must be to the satisfaction of Council and 

TfNSW.  

(b) The Developer must construct the internal road system for the Development in accordance with 

the chronological order proposed in the Staging Plan.  
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(c) Prior to the issue of any Subdivision Certificate for the Development, the Developer will enter 

into a WAD with TfNSW for the Roadworks. The Roadworks will be designed and constructed in 

accordance with Austroads guidelines, Australian Standards and TfNSW Supplements.  

 

(d) The Developer must notify the Council promptly following entry into the WAD and provide the 

Council with a copy of the WAD.  

 

(e) The Developer must, at its cost, carry out the Roadworks in accordance with the WAD prior to 

the issue of a Subdivision Certificate for Stage 1. 

 

(f) The Developer must, promptly following Practical Completion of the Roadworks, provide the 

Council with evidence that the Roadworks have reached Practical Completion, including a 

written notice from TfNSW confirming that the Roadworks have reached Practical Completion.  

 

(g) The Developer must not make an application for a Subdivision Certificate for any part of the 

Land within Stage 3 of the Development until such time as the TfNSW have completed the 

widening of the Central Coast Highway under the planned Central Coast Highway upgrade – 

Wamberal to Bateau Bay project between Forresters Beach Road and Bakali Road. 

4. C2 Land Contribution 

4.1 C2 Land Works  

(a) The Developer must implement the recommendations of the Vegetation Management Plan 

(VMP) in accordance with the requirements of that plan, including but not limited to: 

(i) undertaking the initial C2 Land Works prior to the issue of a Subdivision 

Certificate for Stage 1 of the Development; and  

(ii) monitoring and maintaining the C2 Land Works for a period of 8 years in 

accordance with section 4 of the VMP; and 

(iii)  provide Council with an annual report in accordance with section 5 of the VMP.  

(b) For the avoidance of doubt and to clarify clause 3.10(i) of the VMP, the Developer will construct 

the required fence along the boundary of the C2 Land adjoining the residential and Open Space 

lots in Stage 1 of the Development prior to the issue of a Subdivision Certificate for Stage 1.  

 

(c) In the VMP any reference to land use zone E2 is to be understood to refer to land use zone C2. 

4.2 Registration of Public Positive Covenant  

(a) No later than 2 months prior to the Developer lodging an application for the first Subdivision 

Certificate for Stage 1 of the Development, the Developer must provide Council with a draft 

instrument which has the effect of creating a public positive covenant under s88E of the 

Conveyancing Act 1919 (NSW), on the title to the C2 Land for approval which: 

(i) specifies Council as the relevant prescribed authority; and  
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(ii) requires that the C2 Land be maintained for a period of 8 years in accordance 

with the VMP, 

(Public Positive Covenant). 

(b) The Developer must, within the later of 5 Business Days of approval by Council or 30 days of the 

issue of the first Subdivision Certificate for Stage 1 of the Development, register the Public 

Positive Covenant on the C2 Land.  

 

(c) The Developer must submit documentary evidence to Council of the registration of the Public 

Positive Covenant with NSW Land Registry Services within 30 days of such registration. 

4.3 Security  

(a) The Developer must prior to the issue of any Subdivision Certificate for Stage 1 of the 

Development, provide to Council a Guarantee.  

 

(b) The Guarantee will: 

(i) be in favour of Council; 

(ii) be in the amount of $37,800; 

(iii) not have an expiry date; and 

(iv) secure the performance of obligations under clause 4.1 and 4.2 of this clause 4 

(Secured Obligation).  

(c) The Council may: 

(i) call upon the Guarantee where the Developer has failed to comply with the 

Secured Obligation; and  

(ii) retain and apply such monies towards any costs and expenses incurred by 

Council in rectifying any default by the Developer under this clause 4.  

(d) Prior to calling on the Guarantee, the Council must give the Developer not less than 10 Business 

Days written notice of Council’s intention to call upon the Guarantee and if the Developer 

remedies the breach or non-compliance to the Council’s satisfaction, the Council will not call on 

the Guarantee.  

 

(e) If the Council: 

(i) calls upon the Guarantee; and  

(ii) applies all or part of such monies towards the Secured Obligation and any costs 

and expenses incurred by the Council in rectifying any breach of the Secured 

Obligation; and  

(iii) has notified the Developer of its intention to call on the Guarantee in 

accordance with clause 4.3(d) of this Schedule, 
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then the Developer must provide the Council with ’top up’ funding of the 

Guarantee to ensure that at all times, until the Guarantee is released in accordance 

with clause 4.3(f) of this Schedule, the Council has a Guarantee for a face value of 

$37,800.  

(f) The Developer may request that Council return the Guarantee that is not less than 8 years from 

the date the Guarantee was provided to Council in accordance with clause 4.3(a) of this 

Schedule.  

 

(g) If: 

(i) Council is satisfied that the Developer has satisfied the Secured Obligations; 

and  

(ii) the whole of the Guarantee has not been expended, 

 the Council will return the Guarantee to the Developer (less, if applicable, any amounts properly 

claimed by the Council from the Guarantee under this Agreement).  
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SCHEDULE 3  
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SCHEDULE 4 

 

 

 

 

 

PROPOSED ZONING MAP 
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SCHEDULE 5 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

VEGETATION MANAGEMENT PLAN 
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APPENDIX 

Environmental Planning and Assessment Regulation 2021 

(Clause 205)  

EXPLANATORY NOTE 

Planning Agreement  

Under section 7.4 of the Environmental Planning and Assessment Act, 1979  

Parties  

Central Coast Council (ABN 73 149 644 003) of Council Chambers, Hely Street, Wyong in the State of New 

South Wales (Council)  

and  

Wathara NSW Pty Ltd (ACN 634 482 349) of Level 16, 101 Miller St, North Sydney NSW 2060, in the State of 

New South Wales (Developer)  

Description of the Land to which the Planning Agreement Applies  

Lot 522 DP 1077907, Lot 3 DP 101649 and Lot 4 DP 1000694 also known as 985-991 The Entrance Road and 

139 Bakali Road Forresters Beach.  

Description of Proposed Development  

Development means the all residential subdivisions of and any subsequent building works on the Land 

together with ancillary roadworks adjacent to the Land.  

Summary of Objectives, Nature and Effect of the Planning Agreement  

Objectives of the Agreement  

The objective of the Agreement is to identify the material public benefit in the absence of a Local 

Development Contributions Plan that properly relates to the Development of the Land.   

Nature of the Planning Agreement  

The Agreement is a planning agreement under section 7.4 of the Environmental Planning and Assessment 

Act 1979 (Act). It is an Agreement between the Council and the Developer. The Agreement is a voluntary 

agreement under which provisions are made by the Developer for the conservation of vegetation and 

construction of roadworks as material public benefit.  
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Effect of the Agreement  

 The Agreement:  

▪ relates to the Instrument Change,  

▪ relates to the carrying out by the Developer of the Development on the Land,  

▪ does exclude the application of section 7.11, section 7.12 or section 7.24 to the 

Development,  

▪ requires the Developer to dedicate land as material public benefit and undertake certain 

works, 

▪ required the Council to recognise the value of the material public benefit and undertake 

certain works, 

▪ required the Developer to restore and maintain the vegetation on C2 zoned land prior to 

the issue of the subdivision certificate for Stage 1, 

▪ requires the Council to embellish the open space land to be dedicated within 2 years of the 

land dedication occurring,   

▪ is to be registered on the title to the Land,  

▪ provides dispute resolution methods for a dispute under the Agreement, being mediation 

and arbitration, and  

▪ provides that the Agreement is governed by the law of New South Wales.  

Assessment of the Merits of the Agreement  

Planning Purposes Served by the Agreement  

In accordance with section 7.4(2) of the Act, the Agreement has the following public purposes:  

▪ the provision of public amenities or public services 

▪ the provision of transport and other infrastructure relating to land 

▪ the conservation or enhancement of the natural environment 

The Agreement provides the best means of achieving the above public purposes through the provision of a 

park, infrastructure for roads and the conservation of wetland vegetation. 

How the Deed Promotes the Public Interest  

The Agreement promotes the public interest by ensuring the dedication of land to provide for public 

recreation and undertaking the construction of roadworks and the conservation of endangered 

ecological community vegetation. 
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How the Agreement Promotes the Objects of the Act under which it is Constituted  

The Agreement promotes the objects of the Act by:  

▪ Promoting the social and economic welfare of the community and a better environment by 

the proper management, development and conservation of the State’s natural and other 

resources; 

▪ Facilitating ecologically sustainable development by integrating relevant economic, 

environmental and social considerations in decision-making about environmental planning 

and assessment;  

▪ Facilitating the orderly and economic use and development of the Land;  

▪ Protecting the environment, including the conservation of threatened and other species of 

native animals and plants, ecological communities and their habitats.  

The Agreement provides Council with the land for a park to serve the local community, roadworks to 

ensure safety of residents and visitors to the land and works to ensure the conservation of the 

endangered ecological community.   

Councils – How the Agreement Promotes the Council’s Charter  

The Agreement promotes the elements of the Council’s Charter by:  

▪ enabling the provision of adequate, equitable and appropriate services and facilities for the 

community 

▪ enabling the proper management, development and enhancement of the area for which it 

is responsible, in a manner that is consistent with and promotes the principles of 

ecologically sustainable development 

▪ enabling it as the custodian and trustee of public assets to effectively plan for, account for 

and manage the assets for which it is responsible 

keeping the local community and the State government (and through it the wider community) informed 

about its activities. The draft Planning Agreement provides Council with land and public works to enable 

appropriate services to be provided to the community and for the management of the natural 

environment for the benefit of those living in the area. 

Whether the Agreement Conforms with Council’s Capital Works Program  

Yes 

Council’s Operational Plan identified the following objectives: 

▪ Focus area – Cherished and Protected Natural Beauty  
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F2 Promote greening and ensure the well-being of communities through the protection of 

local bushland, urban trees, tree canopies and expansion of the Coastal Open Space System 

(COSS) 

▪ Focus area – Delivering Essential Infrastructure 

H1 Solve road and drainage problem areas and partner with the State Government to 

improve road conditions across the region 

▪ Focus area – Balanced and Sustainable Development 

I3 Ensure land use planning and development is sustainable and environmentally sound 

and considers the importance of local habitat, green corridors, energy efficiency and 

stormwater management 

The Delivery Program relevant to these objectives are: 

▪ To identify high priority conservation value lands within Central Coast Council local 

government area to preserve and enhance local and regional biodiversity 

▪ Enable sustainable urban development that values energy efficiency, heritage, local 

character, the environment, transport, safety and liveability 

The draft Planning Agreement conforms with Council’s current Operational Plan and Delivery Program 

as it includes protection of local bushland, dedication of land to Council for open space and the 

undertaking of roadworks all of which will preserve local biodiversity and improve transport, safety and 

liveability. 

 

Whether the Agreement specifies that certain requirements be complied with before issuing a 

Construction Certificate, Subdivision Certificate or Occupation Certificate  

Yes.  

The Agreement specifies that the Developer must: 

▪ prior to the issue of a subdivision certificate for Stages 1, 2 and 3 of the development of 

the developer’s land, dedicate land to Council and carry out certain works associated with 

the development of the land. 

▪ prior to the issue of a subdivision certificate for Stages 1, 2 and 3 of the development of 

the developer’s land, undertake roadworks associated with the development of the land. 

 


